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Richard E. Schwartz 
Crowell & Moring LLP 1 
WATER SUPPLY 
Water supply issues are controlled by state law 
Clean Water Act, Section 101(b), 33 U.S.C. Section 
1251(b): 
“It is the policy of the Congress to recognize, preserve, 
and protect the primary responsibilities and rights of 
States . . . To plan the development and use . . . Of 
land and water resources . . . .” 
Clean Water Act, Section 510, 33 U.S.C. Section 1370: 
“Except as expressly provided in this Act, nothing in 
this Act shall . . . (2) be construed as impairing or in 
any manner affecting any right or jurisdiction of the 
States with respect to the waters (including boundary 






















Background to Current Effluent Limitations 
Guidelines for Oil and Gas Extraction 
Industry and EPA Initiative to Revise the 
Guidelines   
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OUTLINE 
 What are ELGs? 
 What ELGs currently apply 
to the oil and gas industry? 
 What is EPA doing to revise 








WHAT ARE EFFLUENT LIMITATIONS 
GUIDELINES (ELGs)? 
 Standards for wastewater discharges for 57 industry sectors. 
 Mandated by the Clean Water Act and based on technology and 
economics.  
 Adopted by EPA through formal rulemaking. 
 Intended to define the minimum level of pollution control for 
industrial wastewater. 
 Determined by assessing the pollution reduction capability of process 
controls and wastewater treatment technologies 
• “end-of-the-pipe” pollutant limits 
• process changes and best management practices (BMPs) may 
also be specified 
• includes wastewater minimization 






HOW ARE ELGS IMPLEMENTED? 
 For direct discharges to waters of the U.S., ELGs are 
implemented as effluent limitations in NPDES permits, 
unless more stringent “water quality based limits” are 
needed to protect designated uses/quality of receiving 
stream.  
 For indirect discharges (i.e., discharges to POTWs which 
then discharge to waters of the U.S.), ELGs are 
“categorical pretreatment standards” that must be met 
under EPA’s pretreatment regulations (40 C.F.R. Part 
403) for any discharge into a POTW by any means (pipe 
or tank truck).  






























EFFLUENT GUIDELINE POLLUTANTS 
 Conventional pollutants:  CWA 304(a)(4) 
 Biochemical Oxygen Demand, Total Suspended Solids, pH, Oil 
and Grease (not TDS) 
 Toxic (“Priority”) Pollutants: CWA 307(a); 40 C.F.R. 423 
Appendix A 
 Benzene, Ethylbenzene, Toluene (NOT XYLENES) 
 Arsenic, Beryllium, Cadmium, Chromium, Copper, Lead, 
Mercury, Selenium, Thallium, Zinc  
 Historic Organic Pesticides  
 Non-conventional pollutants: CWA 301(b)(2)(F). 
 Includes any pollutant (or pollutant parameter, such as a bulk 
compound) that EPA concludes should have an effluent limit 
but is not specifically listed as “conventional” or “toxic” 
 CWA defines “pollutant” broadly, including “radioactive 
materials.” 40 C.F.R. 401.11(f); see also ELGs for uranium mining, 
40 C.F.R. 440.32. 
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ELG CONTROLS 
Level of Control Technology Considerations 
Economic 
Considerations Sites Regulated 
Pollutants 
Regulated 
Best Practicable Control 
Technology (BPT) 
Average of best 
existing 
Comparison of 
































































WHAT ARE CURRENT ELGs FOR OIL 
AND GAS SECTOR? 
Facilities Covered 
The O&G ELGS (40 C.F.R. Part 435) apply to facilities in 5 subcategories:  
 Subpart A: Offshore 
 Subpart C: Onshore 
 Subpart D: Coastal 
 Subpart E: Agricultural and Wildlife Water Use 
 Subpart F: Stripper Wells 
 
Wastestreams Covered 
 Produced water 
 Produced sand 
 Drilling fluids 
 Drill cuttings 
 Well treatment, workover and completion fluids 
 Domestic* 
 Sanitary* 
 Deck drainage* 
* Subparts A and D only  
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CURRENT ELGS FOR O&G SECTOR 
 For onshore dischargers (direct discharge) east of 98th meridian (Category 
C):  BPT/BAT/NSPS are all zero-discharge.   
 For onshore dischargers west of 98th meridian whose “produced water has a 
use in agriculture or wildlife propagation,” aka beneficial use (Category E):  
BPT/BAT/NSPS limitations on oil and grease (35 mg/kg).  EPA has never 
required producers to show all discharge is consumed by wildlife or 
agriculture.   
 NOTE from regulations:  Zero-discharge limit still applies in the West 
to wastewater “from any source (other than produced water) associated 
with production, field exploration, drilling, well completion, or well 
treatment (i.e., drilling muds, drill cuttings, and produced sands.)”  40 
C.F.R. 435.52(a)(1). The Development Document classifies “well 
treatment” as a wastewater discharge that is separate from “produced 
water.” 




98TH MERIDIAN VS. SHALE PLAYS 
Limited Discharge West of 
the 98th Meridian* 
*Zero discharge in the state of Texas 
Zero Discharge East of the 
98th Meridian   
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CBM Exclusion 
 Direct discharges from coalbed methane extraction from onshore oil 
and gas facilities are not currently subject to limitations under Part 435 
(Oil and Gas Extraction category); EPA says it did not consider such 
discharges in developing the onshore oil and gas ELG. 
 
 NPDES permits for coalbed methane discharges are currently 
developed according to the best professional judgment (BPJ) of the 
permit authority, based on the factors specified in 40 C.F.R. 125.3(c)(2).  
 
 The BPJ-based requirements that have been applied to disposal of 
coalbed methane wastewater  vary significantly from state to state, 
ranging from limitations on some conventional pollutants prior to 
discharge, to prohibition of direct discharges to waters of the U.S.  
 
 Note: Unlike CBM, shale gas extraction is subject to the O&G ELGs. 
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CWA REQUIRES PERIODIC REVIEW OF 
ELGS 
 Since 1979, EPA has reviewed existing effluent guidelines annually.   
 CWA requires EPA to publish an Effluent Guidelines Program Plan every 2 years 
to establish a schedule for the annual review and revision. CWA 304(m)(1)(A). 
 EPA reviews all point source categories subject to existing effluent guidelines 
and pretreatment standards to identify potential candidates for revision. CWA 
304(b), 301(d), 304(g), 307(b). 
 CWA requires EPA to review industries with direct discharging facilities that are 
not currently subject to ELGs and identify potential candidates for ELG 
rulemakings.  CWA 304(m)(1)(B). 
 EPA identifies categories of sources discharging toxic or non-conventional 
pollutants for which there is no ELG and those with non-trivial discharges 
require an ELG.  NRDC v. EPA, 542 F.3d 1235, 1251 (9th Cir. 2008). 
 As with CBM, sometimes EPA decides it needs to gather more information 
before deciding whether a currently unregulated category of point sources 
requires an ELG.  
34 
PROPOSED REVISIONS TO O&G ELG 
 In 2005, 25 years after establishment of the ELG, EPA realized CBM was not part of 
the oil & gas sector ELG. 
 EPA’s data collection efforts included: 
 More than 30 site visits 
 Published surveys in Federal Register for public comment  
 After receiving OMB approval, gathered data on CBM projects using a screener 
survey to identify projects and randomly select a sample to receive detailed 
industry survey in 2009 
 Published detailed study report in December 2010 announcing its intention to 
initiate a rulemaking for an ELG for CBM. 
 Status of CBM ELG: 
 EPA initially proposed to add CBM as a new subcategory within the Oil and Gas 
ELG.   
 EPA initially proposed to conduct separate formal rulemakings for CBM and 
Shale Gas. 
 After publishing in December 2010 a report on the CBM industry in its 2010 ELG plan 
and indicating separate rulemaking paths for CBM  and shale gas, EPA recently 
announced on its website that it is combining these two “topics of inquiry” into a 
single rulemaking project.  
 EPA wants additional time to collect updated information on coalbed methane 
and to “consider the collective impacts and effects of the combined rulemaking.” 




STATUS OF REVISIONS TO O&G ELG 
What is known about EPA’s recent decision to combine CBM and Shale Gas into a 
single rulemaking? 
Based on recently updated information on EPA’s website: 
 EPA’s decision to combine the rulemakings for CBM and Shale Gas is based on the 
following: 
 There is market overlap in the extraction of shale gas and CBM--economics of extracting 
oil and gas from CBM and shale are intrinsically linked.  For example, recent increases in 
the production of shale gas has led to an oversupply, and a concomitant decrease in gas 
prices for both CBM and shale gas. 
 The data EPA collected on CBM is outdated.  EPA needs additional time to collect 
updated information on coalbed methane and appropriately consider the cumulative 
impacts of a combined rulemaking. 
 Indications that EPA will focus on larger list of POCs, including total dissolved solids 
(salts), “organic chemicals, inorganic chemicals, metals, and naturally occurring 
radioactive materials (NORM)” for shale gas, and “chloride, sodium, sulfate, 
bicarbonate, fluoride, iron, barium, magnesium, ammonia, and arsenic” for CBM. 
 EPA indicates ambiguously that it “is developing a proposed rule to amend the ELGs 
for the Oil and Gas Extraction Category (40 C.F.R. Part 435).”  That proposed rule is 





The CWA’s Anti-backsliding Requirements would freeze existing CBM permits even if a new 
CBM ELG were less stringent because BPJ permits cannot be weakened.   
Existing shale gas and other onshore permits subject to current ELG could be revised as a 
result of newly established less stringent ELG (the new ELG would be less stringent in the 
East, which is currently zero discharge, but is likely to be more stringent in the West, where 
producers rely on the Ag and Wildlife exemption, as EPA moves forward with an ELG that is 
national in scope and inclusive of additional pollutants).   
 The CWA and its implementing regulations generally prohibit EPA from renewing, 
reissuing or modifying an existing NPDES permit to contain effluent limitations, 
permit conditions, or standards that are less stringent than those in the previous 
permit.   
 For CBM, an effluent limit based on BPJ cannot be “weakened” to reflect a 
subsequently promulgated ELG and standards when they would result in a less 
stringent effluent limitation.  CWA 402(o)(1).  EPA’s regulation indicates a new 
ELG for CBM based on BPJ would not get the benefit of a new ELG if it were less 
stringent than the current permit limits.  Statutory and regulatory exceptions to 
the anti-backsliding rule do not appear to apply when the regulations (ELGs) are 
revised.   40 C.F.R. 122.44(l)(2)(i).  
 For shale gas and other onshore production, EPA’s regulations would allow an 
existing permit holder to seek to have the permit modified or revised “for cause,” 
which likely includes promulgation of an amended ELG or regulation.  40 C.F.R. 
122.62(a)(3).  
 
 
37 
Questions? 
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